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Attacking Corporate Attorney-Client Privilege and Work Product
By Stanley S. Arkin and Charles Sullivan

Our laws and process continue to become more harsh. Potential regulatory and criminal sanctions are so severe
that it is in the main only the most hearty or desperate targets who dare to resist succumbing to the lure of proffered
leniency by the government in exchange for cooperation. This fundamental shift in power between the government and
its corporate and individual citizens -- in effect, the government acquiring ever more power to affect the outcome of any
dispute between it and its citizens -- is a recipe for arrogance and arbitrariness in the administration of justice.
Attorney-Client Privilege Erosion
It is far beyond the compass of this article to explore the societal and political currents, justifiable and not, that have
led us to this point in our system. But it is not too much to say that officers of the law are becoming more prone to ride
roughshod over certain basic values. This article addresses the erosion of the attorney-client relationship because, increasingly in investigations involving corporations, prosecutors are demanding waiver of attorney-client privilege and
work product protection for documents and internal investigative reports even from the inception of the investigation.
The pressures on a corporation hoping to avoid prosecution or to obtain leniency can be overwhelming. The governmental attack on the corporate attorney-client relationship is remarkably short-sighted and threatens to undermine the
important historic public purpose of the privilege. Note to readers: Arkin Kaplan is involved in representations that
touch on issues raised in this article.
In recent months, both the Securities and Exchange Commission and the U.S. Sentencing Commission have opened
for discussion proposals that together comprise the next step in eviscerating the attorney-client privilege for corporations. The sentencing commission has approved changes in the sentencing guidelines that formally incorporate into
guidelines commentary recognizing waiver of attorney-client privilege and work-product protection as elements of
timely cooperation.1 The SEC is considering a proposal requiring lawyers to make a noisy withdrawal in the event that
the lawyers discover that a client is engaged in securities fraud and is unable to persuade the corporation to take corrective action, or, alternatively, requiring the attorneys to notify the company of their resignation and the company to report
the resignation to the Commission.2 And the SEC, while ostensibly proffering proposals to protect privileged information provided to the SEC in the course of an investigation under the guise of institutionalizing the notion of selective
waiver,3 nonetheless is insisting on retaining the ability to use the privileged information in a manner that can effect a
wholesale waiver of the corporation's privilege.
As Enforcement Director Stephen Cutler recently noted, [o]f course, the Commission must always be free to disclose in an enforcement proceeding the documents produced to it (even pursuant to a confidentiality agreement) if the
Commission determines that it is necessary in furtherance of the discharge of its duties and responsibilities. This would
be true even if such use (as distinct from the mere production of the documents) resulted in a waiver of the privilege.4
Waiver as 'Cooperation'
The sentencing commission and the SEC merely echo the increasingly aggressive attack on corporate attorney-client privileges launched in the Department of Justice and other federal and state agencies. Although it has been
common practice in the Office of the U.S. Attorney for the Southern District of New York since the early 1990s to seek
complete waivers of the attorney-client privilege and the work product doctrine in investigations of crimes by corporate
employees,5 the federal practice of routinely seeking waivers was memorialized by the publication of a Department of
Justice memorandum entitled, Principles of Federal Prosecution of Business Organizations, by Deputy Attorney General
Larry D. Thompson in January 2003,6 which expanded upon a June 1999 memorandum by then-Deputy Attorney General Eric H. Holder.7 The request for waiver is presented in the department's memo as a factor to consider in determin-

ing whether or not a corporation has cooperated with the government's investigation, which determination in turn affects, among other things, the departmen's decisions about prosecution and plea agreements and can substantially affect
the penalties available against the corporation in the event of a successful prosecution.
Among the factors to be considered in assessing cooperation are the corporation's timely and voluntary disclosure
of wrongdoing and its willingness to cooperate in the investigation of its agents, including, if necessary, the waiver of
corporate attorney-client and work product protection. Expanding on this point, Mr. Thompson stated that [o]ne factor
the prosecutor may weigh in assessing the adequacy of a corporation's cooperation is the completeness of its disclosure
including, if necessary, a waiver of the attorney-client and work product protections, both with respect to its internal
investigation and with respect to communications between specific officers, directors and employees and counsel, thus
permitting the government to obtain statements of possible witnesses, subjects, and targets, without having to negotiate
individual cooperation or immunity agreements.8
Although the memo cautioned that privilege waivers would not be considered by the department as an absolute requirement, prosecutors and regulators have begun routinely to request them at the outset of investigations, even before
other means of ascertaining the facts have been considered, and even to insist on waivers as a condition of favorable
treatment.9 It takes little imagination to understand why a prosecutor or government investigator would seek the waiver.
Corporate employees confide problems and seek particular advice from corporate attorneys in respect to their conduct
and responsibilities for corporate business. Breaching the privilege may indeed hasten or achieve a better truth in a particular case, yet the lack of an expectation of confidentiality surely discourages a troubled or uncertain employee from
seeking legal counsel.
Why Attorneys Waive
Why would a defense attorney acquiesce to such a request? To understand this, it is important to appreciate what is
at stake for the defendant corporation when it comes to the determination of cooperation. Prosecutors and regulators
have considerable discretion. A prosecutor may decide, if the corporation is sufficiently cooperative, not to seek an indictment at all. Cooperation is similarly a factor considered in making plea agreements and charging decisions.10 As
importantly, cooperation plays a significant role in determining the culpability score under the U.S. Federal Corporate
Sentencing Guidelines of a corporation faced with potential fines, and can drastically reduce the potential fines to be
levied against such a corporation.11
In the face of pressure from a prosecutor to waive the privilege, and presented with the apparent benefits of doing
so, a defense attorney must consider counseling their clients to waive the privilege. Looking at the interests of the client
in the narrow view of the particular case, it may almost seem reasonable. But the interests of the client in a broader context necessitates a closer look at the risks to the company as an entity in forsaking the secrecy accorded its confidential
communications with its legal advisors.
The Supreme Court recognized the significance of corporations being able to consult freely with legal counsel in
Upjohn Co. v. United States, where it rejected a control-group test and articulated the basis for the privilege:
The attorney-client privilege is the oldest of the privileges for confidential communications known to the common
law.... Its purpose is to encourage full and frank communication between attorneys and their clients and thereby promote
broader public interests in the observance of law and administration of justice. The privilege recognizes that sound legal
advice or advocacy serves public ends and that such advice or advocacy depends upon the lawyer's being fully informed
by the client.12
The Court recognized in Upjohn that fulfillment of this purpose in the corporate context required extension of the
privilege to communications with middle-level and even lower-level employees of the corporation because these employees can, by actions within the scope of their employment, embroil the corporation in serious legal difficulties, and it
is only natural that these employees would have the relevant information needed by corporate counsel if he is adequately to advise the client with respect to such actual or potential difficulties. The Court well understood that the privilege
should be extended because if the purpose of the attorney-client privilege is to be served, the attorney and client must be
able to predict with some degree of certainty whether particular discussions will be protected. An uncertain privilege, or
one which purports to be certain but results in widely varying applications by the courts, is little better than no privilege
at all.13
In the U.S. Court of Appeals for the Second Circuit, as in the majority of circuits, a party who voluntarily discloses
privileged information to an investigating government agency waives its privilege with respect to the information dis-

closed in subsequent litigation with the government or a private litigant.14 While some district courts have allowed selective waiver given strong confidentiality agreements, that law is far from bulletproof.15 Consequently, if the SEC, for
example, finds certain disclosures useful in deciding whether or not to bring an action against a given corporation, it is a
near certainty that a plaintiff's lawyer will find the same material eminently useful in deciding how to fashion claims
against that corporation. Thus, by waiving the attorney-client privilege or work product protection, the corporation may
be providing a script for private litigants to follow.
Further, by agreeing to waive the attorney-client privilege, particularly at the inception of the investigation, the
corporation essentially becomes the agent of the government and defense counsel are in the somewhat unseemly position of representing both the corporation and the government in its investigation. This has a number of undesirable consequences, including driving a wedge between the corporation and its employees; creating hostile feelings among employees; assisting the government in doing an end-run around the Fifth Amendment; undermining the efficacy of the
attorney-client privilege in the corporate context; decreasing the likelihood that employees will be cooperative in internal investigations; impairing the corporation's ability to detect violations and to prevent future violations of the law; and
undermining our adversary system of justice.16
The American legal system takes as its axioms the importance of effective counsel, the need for a client to be able
to confide in his or her (or, since Upjohn, its) attorney, and the advantages of zealous representation in an adversarial
system. The attorney-client and work-product privileges were instituted to serve those important social ends, even at the
cost of occasionally limiting the truth-seeking function in individual cases.
Every member of the defense bar will likely run into the dilemma of whether to waive attorney-client privilege or
work product protection. The art of defending is to minimize harm or exposure to your client, whatever lawfully that
may take. In the present environment, sad to say, waiving privilege may often be the only prudent response to government threats. While it is obvious that each case requires a careful consideration of the particular facts and circumstances, an attorney faced with a request for waiver should bear in mind, however, the broader interests of the client and the
interests in furthering compliance with the law generally. At the very least, think long and hard before contributing to
the creation of an uncertain privilege for corporations that the Supreme Court presciently warned against in Upjohn, not
to mention what could at some point prove to be an unhappy precedent created by your client not having insisted on
preserving its privilege.
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