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Introduction 

In the wake of the 1993 World Trade Center and the 1995 Oklahoma City bombings, the American people no longer view 
terrorism as an act that only takes place on foreign soil.1 These incidents brought terrorism to the “forefront of American 
public interest”2 and thereby placed pressure on the federal legislature to respond. The result was a bi-partisan congressional 
venture, the Anti-terrorism and Effective Death Penalty Act3 (“AEDPA” or “the Act”), which was signed into law on April 
24, 1996 by President William J. Clinton.4 
  
*1382 Hidden within this legislation is an unprecedented restriction of the constitutional rights and judicial resources 
traditionally afforded to legal resident aliens.5 The AEDPA revamps alien removal procedures by eliminating judicial review 
after a final deportation order premised upon an enumerated conviction.6 The Act also substantially expands the definition of 
those crimes that give rise to a deportation order.7 Working in conjunction, these components of the AEDPA create a law 
*1383 that “threaten(s) the most basic safeguards of due process and seek(s) to eliminate a meaningful role for the judiciary 
to perform its historic function of reviewing the implementation of immigration law.”8 Simultaneously, these constitutionally 
questionable provisions of the AEDPA possess a limited, if any, nexus between the purported purpose of the legislation and 
its practical effect.9 
  
Part I of this Note details the pre-AEDPA criminal alien removal procedures applicable to permanent residents who are 
deportable due to a conviction of an enumerated offense. It then describes the AEDPA’s expansion of those criminal offenses 
which provide the grounds for final orders of deportation,10 and the summary elimination of judicial review of such orders 
mandated by section 440(a) of the Act.11 Part II examines the scope of congressional authority to delegate adjudicative 
powers to non-Article III tribunals within the context of the plenary power that Congress has traditionally enjoyed over 
immigration law. This section analyzes the broad concentration of power granted to the Immigration and Naturalization 
Service (“INS”) that is manifest in the AEDPA legislation, and the resulting conflict between this concentration and the 
constitutional doctrine of separation of powers. 
  
This Note then addresses the practical effect that the AEDPA has upon the constitutional rights traditionally afforded to legal 
aliens. Part III discusses how the Act implicates *1384 resident aliens’ constitutionally protected liberty interest through its 
elimination of judicial review of final deportation orders. This elimination is then subjected to a due process analysis, which 
concludes that judicial review is a necessary procedural safeguard to a legal alien’s liberty interest, and as such, the AEDPA 
is constitutionally infirm as applied to lawful resident aliens. Finally, Part IV suggests legislative amendments that may be 
made to the criminal aliens removal provisions of the AEDPA, so as to minimize the conflict between its enforcement and 
the constitutional rights granted to legal permanent residents. 
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I. The Removal of Criminal Aliens Following A Conviction for an Enumerated Offense: INS Procedure Before and 
After the Enactment of the AEDPA 

Before discussing the ramifications of the AEDPA on alien removal procedures, it is necessary to delineate those procedures 
in place prior to the enactment of the legislation. A review of pre-AEDPA criminal alien removal procedures and a 
description of the AEDPA’s expansion of those offenses that give rise to a final order of deportation highlight how the Act’s 
elimination of judicial review encroach upon the constitutional rights previously guaranteed to legal aliens. 
  

A. The Pre-AEDPA Criminal Alien Removal Procedures 

Prior to the enactment of the AEDPA, legal aliens were deportable upon conviction of any one of a set of narrowly defined, 
enumerated crimes. These offenses were characterized by their gravity, and included all aggravated felonies, drug trafficking, 
firearms offenses, and crimes relating to national security, such as espionage.12 The deportation orders for which these 
convictions were a condition precedent remained subject to judicial review. This circuit court review acted as a procedural 
safeguard protecting legal aliens from the potential *1385 abuse of the discretion afforded to INS officials and ensured that 
the limited rights granted to these individuals were not violated. 
  
It is important to note that this judicial review was neither immediately nor unequivocally granted. While section 106(a) of 
the Immigration and Nationality Act (“INA”) provided that the “sole and exclusive procedure” for review of a final 
deportation order was the filing of a petition order for review with the United States Circuit Court of Appeals,13 prior to the 
filing of this petition, the alien must have exhausted all administrative remedies available to her.14 Additionally, the INS 
district director in the district where the reviewing court is located had to be served with the petition.15 Generally, an 
automatic stay of deportation was granted pending determination of a petition for review,16 during which time aliens in 
custody pending deportation were able to file a writ of habeas corpus.17 Thus, a complex set of INS procedures protected the 
mechanism of judicial review from unwarranted or groundless appeals. 
  
If an appeal was granted, the circuit court could reevaluate many of the factors determined by the tribunal that led to the 
finding of deportability. A final order of deportation had to be based on “clear, unequivocal, and convincing evidence,”18 and 
in order to affirm, the appellate court needed to find that the decision was based upon “substantial” evidence upon reviewing 
the record as a whole.19 Moreover, the finding of fact conducted by the tribunal was held to be conclusive when supported by 
“reasonable, substantial and probative evidence.”20 
  
Prior to the enactment of the AEDPA, the circuit courts were also charged with correcting errors of law within the *1386 
deportation proceeding. The court was also to note any lack of conformity to constitutional provisions evident in the 
proceeding.21 In essence, the court reviewed the procedure that gave rise to the final order of deportation to ensure that the 
proceeding did not violate the alien’s due process rights. The AEDPA eliminated this judicial review.22 
  
1. The AEDPA’s Elimination of Francis23 Discretionary Waiver of Deportation 
  
Francis relief, a judicially created right of appeal,24 permitted a legal permanent resident alien, who had accumulated the 
requisite seven years of lawful, unrelinquished domicile, to petition for a discretionary waiver of a final deportation order.25 
Francis relief provided lawful resident aliens with a procedural safeguard to protect against an abuse of discretion in an INS 
deportation determination. The discretionary waiver helped to ensure equity prior to the deprivation of liberty that necessarily 
accompanies a deportation order.26 Thus, Francis *1387 relief implicitly recognized the heightened protection to be afforded 
legal aliens’ liberty interests, as opposed to those of illegal aliens, for whom such relief was not available.27 
  
Francis relief was granted on the basis of a balance of equities presented by the legal alien during deportation proceedings.28 
Factors deemed favorable in the circuit court’s analysis included: (1) family connections in the United States; (2) period of 
residence (particularly where this for a long duration with its inception at a young age); (3) evidence of hardship that may 
occur to both the alien and her family if deportation is to occur; (4) history of employment; (5) the existence of either 
property or business ties; (6) evidence of community service; and (7) proof of rehabilitation.29 Factors that weighed 
unfavorably included: (1) the nature of the conviction which provided a basis for deportation; (2) the existence of a criminal 
record; and (3) the presence of other evidence that is deemed indicative of bad character, such as other violations of 
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immigration law.30 
  
The function that Francis relief performed in safeguarding an alien’s liberty interest is illustrated in Diaz-Resendez v. INS.31 
Diaz-Resendez became a lawful resident alien at the age of seventeen years old.32 He had been married to an American citizen 
for twenty-nine years, and was the father of *1388 six children who were all born in the United States.33 Two of those 
children were married adults, while the other four still resided at home. One of these children needed special education due to 
an injury sustained in a bicycle accident.34 Diaz-Resendez’s income averaged about $5000 a year from his work as a 
carpenter, construction worker and field hand. Diaz-Resendez was in good health, but his wife suffered from a dehabilatative 
medical condition.35 Thus, he was the primary source of income for his family.36 
  
On October 28, 1985, Diaz-Resendez was arrested at an INS check point after marijuana was found in the back of the car he 
was driving.37 He explained that he agreed to sell the marijuana because of the dire financial straits facing his family. After he 
pled guilty to possession with the intent to distribute, the judge suspended all but four months of his three-year prison 
sentence.38 
  
Subsequently, the INS ordered Diaz-Resendez’s deportation.39 Evidence in favor of the discretionary waiver presented at his 
deportation hearing included proof of employment and earnings, a favorable letter from his probation officer, and several 
other letters of recommendation.40 The immigration judge denied the request for relief and the Board of Immigration Appeals 
(“BIA”) affirmed this decision.41 
  
The Fifth Circuit Court of Appeals reversed the BIA, holding that the court “abused its discretion by inexplicably departing 
from established precedent and failing to consider and meaningfully address the positive equities and favorable evidence 
when reaching its decision.”42 The court determined that the BIA subjected Diaz-Resendez’s to disparate treatment without 
explanation, as other individuals with less favorable outstanding equities were granted the waiver.43 The court *1389 went on 
to note Diaz-Resendez’ enduring period of residence and the hardship that his deportation would cause his family. These 
factors, coupled with his successful probation and abstention from criminal activity since his conviction, led the court to 
vacate and remand the deportation order.44 
  
Fortunately for Diaz-Resendez, who would have been deported upon an order later found to be an abuse of agency 
discretion,45 his case was decided prior to the enactment of the AEDPA. The AEDPA’s summary elimination of judicial 
review would have compelled his deportation, despite the fact that this order resulted from proceedings which were found 
“arbitrary, irrational, or contrary to law.”46 The AEDPA’s removal of the Francis discretionary waiver of deportation thus 
destroys the delicate balance that had been reached between the integrity of criminal alien removal procedures and lawful 
resident aliens’ constitutionally protected liberty interests. 
  

B. The Enumerated Crimes Which Provide the Substantive Grounds for Final Orders of Deportation 

Even prior to the enactment of the AEDPA, the substance of those offenses which gave rise to a final order of deportation47 
varied in both degree of seriousness and clarity.48 For *1390 example, a pre-AEDPA ground for deportation included those 
persons who have twice been convicted of “crimes of moral turpitude.”49 This broad and vague category of criminal conduct 
can encompass a conviction ranging from embezzlement to shoplifting.50 
  
Yet the AEDPA has expanded the definition of the enumerated crimes which may provide the substantive grounds for 
deportation. For example, the pre-AEDPA Immigration and Nationality Act provided for the deportation of any alien 
convicted of an “aggravated felony,”51 which included such crimes as drug trafficking and murder.52 The AEDPA enlarged the 
meaning of this term, so to include such acts as gambling offenses, prostitution crimes, and failure to appear before the 
court.53 The AEDPA’s similar treatment of such diverse offenses, coupled with the expansion in scope and definition of 
deportable crimes, has led to particularly harsh results for minor crimes. Moreover, the breadth of these AEDPA revisions 
harbors the potential for widespread abuse of discretion through arbitrary and erratic enforcement by INS officials.54 *1391 
For example, under the AEDPA, marijuana use leads to the same result as an espionage offense, in that summary deportation 
without review by an Article III tribunal would be necessarily enforced. In both these instances judicial review is 
eliminated--despite how long the legal permanent resident has resided in the United States, how many of his or her family 
members are now citizens, or how productive, law abiding, or rehabilitated the individual has been since his or her 



  
 
 

 
 

4 

 

conviction. A legal alien’s constitutionally protected liberty interest is thus left unprotected from arbitrary and unjust 
deportation determinations.55 
  

C. AEDPA Provision at Issue 

Section 440 of the AEDPA amends section 106(a) of the INA56 to read: “Any final order of deportation against an alien who 
is deportable by reason of having committed (an enumerated offense), shall not be subject to review by any court.” 
Essentially, regardless of whether a deportation proceeding was conducted in an arbitrary or capricious manner, this INS 
determination is not subject to judicial review. Due process requirements have evolved into a purely inter-agency inquiry, as 
the INS regulates itself without the traditional check provided by judicial oversight.57 Essentially, the AEDPA’s elimination 
of the safeguard of Francis relief leaves all final deportation determinations predicated upon an expanded number of 
enumerated offenses vulnerable to due process violations; thus, the Act renders the liberty interest possessed by resident 
aliens unprotected. 
  

*1392 II. Article III Considerations and Separation of Powers Concerns 

Theoretically, the congressional authority to preclude judicial review of deportation orders via section 440(a) of the AEDPA 
may be justified by two constitutional doctrines. The first holds that Article III, section 1 of the United States Constitution 
empowers Congress to limit (and even eliminate) the jurisdiction of Article III courts.58 This principle would permit Congress 
to eliminate circuit court review of final deportation orders premised upon virtually any ground that Congress desires to 
articulate. A corollary justification, to be read in conjunction with this power to limit jurisdiction, is premised upon Congress’ 
ability to delegate adjudicative functions to Article I tribunals.59 The second justification that supports Congress’ power to 
eliminate Article III review of deportation orders in the AEDPA is the plenary power which Congress has traditionally 
enjoyed over matters of immigration law.60 
  
While these justifications appear to provide ample support for the AEDPA’s section 440(a) revisions, upon closer scrutiny it 
is evident that they collide with the constitutional principle of separation of powers. When removed from a purely theoretical 
framework, the justifications lose their potency. Placing section 440(a) of the AEDPA within the context of a separation of 
powers analysis illustrates that the Act runs contrary to both the constitutional guarantees traditionally afforded legal aliens 
and traditional notions of fairness and justice. 
  

A. Article III Limitations and Article I Delegations 

Article III, section 1 of the United States Constitution states “(t)he judicial power of the United States shall be vested in one 
supreme Court, and in such inferior courts as Congress may from time to time ordain and establish.”61 From this clause 
developed the now “well-established principle that federal *1393 courts . . . are courts of limited jurisdiction marked out by 
Congress.”62 With regard to the AEDPA, this doctrine must be read simultaneously with the judicially created practice of 
delegating adjudicative functions to non-Article III tribunals. 
  
Congress’ power to delegate adjudicative functions to executive agencies carries with it an implicit responsibility to protect 
the integrity of such power. To this end, it has been stated: 

Article III of the Constitution provides that the judicial power of the United States shall be vested in 
courts whose judges enjoy tenure during good behavior and protection against reduction in salary. By 
nearly universal consensus, the most plausible construction of this language would hold that if Congress 
creates any adjudicative bodies at all, it must grant them the protections of judicial independence that are 
contemplated by Article III.63 

  
  
Yet, despite the possibility of such a common sense construction, Chief Justice Marshall supported a less stringent 
interpretation of Congress’ delegatory powers. The 1828 decision in American Ins. Co. v. Canter64 left abandoned any hope 
of “Article III literalism” and administrative adjudication as it is now understood came to exist.65 Congress may exercise an 
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almost unfettered power to create adjudicative Article I tribunals,66 none of which must possess the Article III safeguards to 
judicial independence, such as life tenure and undiminished salaries.67 In the absence of such protections, administrative 
agencies function outside of the principle of the independent adjudicator.68 Within this severe framework, it appears that  
*1394 section 440(a) of the AEDPA fits neatly within accepted notions of broad congressional delegatory powers as 
delineated by constitutional law.69 
  
However, AEDPA’s broad and harsh immigration revisions should not be read in a theoretical vacuum. It remains the unique 
ability of the judiciary to keep congressional actions within the limits to which it is assigned by the Constitution, as “(t)he 
interpretation of the laws is the proper and peculiar province of the courts.”70 The Supreme Court has noted this role, citing 
the Framers intent that the judiciary “stand independent of the Executive and the Legislature” and “guarantee that the process 
of adjudication itself remained impartial.”71 
  
Thus, courts must review Congress’ exercise of jurisdictional limitation as exhibited in section 440(a) of the AEDPA against 
the backdrop of the separation of powers doctrine. Such a framework is necessary in order to determine whether the 
elimination of Article III review of final deportation orders is an illegitimate encroachment upon the powers of the judicial 
*1395 branch. The appropriate Article III analysis is set forth in Commodities Futures Trading Commission (“CFTC”) v. 
Schor,72 where the Supreme Court stated, “the constitutionality of a given congressional delegation of adjudicative functions 
to a non-Article III body must be assessed by reference to the purposes underlying the requirements of Article III.”73 
  

B. The Schor Test 

In Schor, the Court articulated several factors to be considered when an act of Congress insulates an issue from Article III 
review, thereby potentially threatening the integrity of the judicial branch.74 These factors include: (1) the degree to which the 
“essential attributes of power” are reserved to Article III courts, and the extent that the agency exercises the jurisdiction and 
powers normally vested only in Article III courts; (2) the importance of the right to be adjudicated; and (3) the concerns that 
prompted Congress to depart from Article III norms.75 
  
1. Factors One and Two: The Nature of Article III Review of Administrative Actions 
  
A strong presumption in favor of judicial review of administrative actions has been well established by the Supreme Court.76 
The Court has acknowledged the “serious constitutional *1396 question” that arises upon the interpretation of a statute which 
denies any judicial forum to a colorable constitutional claim.77 So meaningful is the right, that prior to such a preclusion, 
congressional intent to do so must be clear.78 
  
Yet the legislative history of the AEDPA does not clearly address congressional intent to eliminate judicial review with 
regard to the removal of lawful resident aliens with an enumerated conviction. Congressional testimonies imply that opinion 
as to the alien removal procedures of the AEDPA are ambiguous at best.79 House and Senate hearings that led to the creation 
of the bill discuss the exclusion and deportation of “terrorists,” but do not profoundly address the preclusion of judicial 
review upon final deportation orders directed at legal aliens.80 Rather, it appears that the removal procedures were a 
last-minute addition to the statute, thereby avoiding genuine debate over their constitutionality.81 Proponents of the alien 
removal procedures were able to ride the political wave, as Congress’ desire to pass the Act on the anniversary date of the 
Oklahoma City bombing obscured the impropriety of the provisions.82 
  
*1397 Even if congressional intent with regard to this provision of the AEDPA were clear,83 the Supreme Court has “never 
held that Congress may eliminate all access to judicial review over the core constitutional rights of due process and liberty 
that are at issue in a deportation order.”84 This leads to the somewhat broader consideration of the AEDPA legislation--does 
Congress possess the power to eliminate review of final deportation orders as performed by the “independent adjudicator” as 
characterized by the Article III courts?85 Such congressional delegations are riddled in contradiction and *1398 controversy, 
found not only in scholarly commentary,86 but also in the Supreme Court decisions themselves.87 
  
The elimination of judicial review mandated by the AEDPA is arguably an impermissible usurpation of “the essential 
attributes of judicial power”88 of the judiciary. The provision eliminates, in its entirety, the possibility of reviewing an agency 
action that has been challenged as unconstitutional. Thus, “the extent to which the non-Article III forum exercises . . . powers 
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normally vested in the Article III courts,” may be characterized as an absolute transfer of those functions traditionally 
performed by the judiciary.89 In this sense, the AEDPA delegates unfettered control to the INS, a non-Article III tribunal, to 
police or check the agency’s own actions. The INS becomes the sole arbiter of legal aliens’ due process rights.90 While 
Congress undoubtedly possesses substantial discretion to proscribe the manner in which a right they have created may be 
adjudicated,91 the right to review of a final proceeding to ensure that it comports with the Constitution is not a congressionally 
created principle.92 As such the elimination of all means of independent oversight should be barred as an illegitimate 
encroachment upon the judicial power that is retained by Article III. 
  
*1399 2. Factor Three: The Purpose of the AEDPA Juxtaposed Against the Departure From Article III Norms 
  
The third and final factor of the Schor test is the purpose behind the Act, or the “concerns that drove Congress to depart from 
the requirements of Article III.”93 The underlying purpose of the AEDPA is to afford American citizens greater protection 
against acts of terrorism.94 To that end, numerous provision of the AEDPA relate to such issues as the designation of terrorist 
organizations and explosives tagging.95 Yet with regard to the AEDPA’s criminal alien removal procedures, Congress moved 
beyond the scope of its legitimate anti-terrorism purpose. This is not to suggest that the concern over the current state of 
immigration policy in the United States is unfounded.96 However, a counter-terrorism statute, packed with complex 
provisions denoting terrorist behavior, is an inappropriate forum in which to address such immigration concerns. This is 
particularly evident due to the broad scope of the AEDPA’s revisions. The fate of a resident alien’s liberty interest with 
reference to final orders of deportation should not be dramatically reconstructed in the heat of anti-terrorist fervor. 
  
Ultimately, the AEDPA has rewritten immigration law so that lawful resident aliens may be deported from the United States 
for a minor criminal offense committed in years past, without judicial review to ensure just proceedings. The enforcement of 
section 440(a) of the AEDPA permits what is “essentially a police agency to also decide guilt and innocence.”97 Moreover, 
this power is executed in the absence of the underlying values of fairness and equity historically protected by Article III 
review of final orders of deportation. 
  

*1400 III. Section 440 of the AEDPA within a Due Process Context: The Use of Congress’ Plenary Power to Balance 
Away Lawful Resident Aliens’ Constitutional Rights 

The United States Supreme Court had at one time articulated that the only procedural due process protections available to 
aliens are notice and the opportunity to be heard “at a meaningful time and in a meaningful manner.”98 Congress’ ability to 
grant aliens’ no greater rights than these was justified by the plenary power that it is said to enjoy over immigration law.99 
Thus, while the power to regulate immigration is not among those expressly granted to Congress by the constitution, it had 
been stated that “over no conceivable subject is the legislative power of Congress more complete than it is over 
(immigration).”100 
  
*1401 Yet Congress’ plenary power remains subject to constitutional restraints.101 For example, the Supreme Court has 
recognized that even aliens who are unlawfully on American soil possess a “substantive due process right to liberty during 
deportation proceedings.”102 Within this context, the Court has stated that it is “the role of the judiciary . . . (to) determin(e) 
whether procedures meet the essential fairness of the Due Process Clause,”103 and that “(m)eticulous care must be exercised 
lest the (deportation) procedure . . . not meet th(is) essential standards of fairness.”104 
  
Such judicial oversight is particularly important in the instance of legal permanent residents, who have a stronger claim to 
due process protection than illegal aliens.105 As the Court has stated, “(t)he point is straight forward: the Due Process Clause 
provides that certain substantive rights--life, liberty, and property--cannot be deprived except pursuant to constitutionally 
adequate procedures.”106 Consequently, it would appear that judicial review is a necessary procedural protection upon a 
challenge to a resident alien’s substantive right to liberty. Yet prior to such a determination, those rights currently granted to 
legal aliens must be evaluated. 
  

A. The Constitutional Protections Afforded Resident Aliens 

There is great ambiguity that surrounds the application of constitutional law to the due process claims of aliens. One 
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commentator stated, “little constitutional immigration law has ever taken root.”107 In the 1886 decision Yick Wo v. *1402 
Hopkins,108 the Supreme Court held that aliens are deemed “persons for the purposes of Fourteenth Amendment 
protections.”109 This determination is said to have extended to aliens many of the protections found within the Bill of 
Rights.110 
  
Yet the Court has also acknowledged a “limited judicial responsibility under the Constitution” to review immigration 
policy.111 The first time that the Court heard a due process claim premised upon a denial of judicial review of a deportation 
order was in 1903. In Yamataya v. Fisher, the Supreme Court declared: 

(T)his court has never held, nor must now be understood as holding, that administrative officers, when 
executing the provisions of a statute involving the liberty of persons, may disregard the fundamental 
principles that inhere in the “due process of law” as understood at the time of the adoption of the 
Constitution.112 

  
  
Despite decades of such pronouncements made by the *1403 Court,113 there remains considerable controversy over whether 
or not procedural safeguards such as judicial review remain a due process guarantee afforded to aliens. 
  
Historically, judicial review of an agency determination has taken the form of a requirement when a tribunal seeks to enforce 
a duty or obligation upon an unwilling defendant.114 However, commentators have noted that courts have consistently refused 
to review the substantive content of federal immigration statutes for compliance with constitutional guarantees.115 This is in 
contrast to the “flowering constitutional protections” that have developed for aliens in arenas other than immigration law.116 
  
Even modern Supreme Court decisions lend themselves to contradiction. For example, as articulated, the Court has stated that 
the only due process concerns of an alien subject to removal are proper notice and the opportunity to be heard in an 
administrative setting.117 Yet within that same case, the Court also stated that the power to deport is “subject to judicial 
intervention under the paramount law of the Constitution,” implying that the basic requirements of due process remain, and 
that upon a claimed violation, an independent judicial remedy must remain available.118 It has been said that: 

*1404 The moment any human being from a country at peace with us comes within the jurisdiction of the 
United States . . . he becomes subject to all their laws, is amenable to their punishment and entitled to 
their protection. Arbitrary and despotic power can no more be exercised over them with reference to their 
persons and property, than over the persons and property of native-born citizens. They differ only from 
citizens in that they cannot vote or hold any public office. As men having our common humanity, they 
are protected by all the guarantees of the constitution.119 

  
  
Such a representation of an aliens’ substantive rights is evident in Plyler v. Doe,120 where the Court intimates a willingness to 
recognize the constitutional claims of illegal immigrants.121 In Plyler, the Court struck down a state regulation denying public 
education to children of illegal aliens. The Court refused to classify public education as a fundamental “right” granted by the 
Constitution.122 However, the Court also refused to term it as a mere “ ‘benefit’ indistinguishable from other forms of social 
welfare legislation.”123 Rather, the Court reaffirmed the principle that an alien’s presence on American soil is not a 
“constitutional irrelevancy,” and suggested that public education fell within the nebulous area upon the continuum of liberties 
that exist for aliens.124 
  

*1405 B. The Mathews Test 

It is through such a continuum of privileges, entitlements, and rights that the elimination of judicial review of deportation 
orders mandated by the AEDPA, as it relates to an alien’s liberty interest, must be evaluated. In the 1976 case, Mathews v. 
Eldridge, the Supreme Court set forth a three-part test that is to be used for determining the scope of the due process 
protections afforded to a claim that an agency policy constitutes an unconstitutional deprivation of liberty.125 In Mathews, the 
Court confronted the issue of whether or not a hearing was necessary prior to a termination of Social Security disability 
benefit payments in order to comport with the requirements of due process.126 The Court set forth three factors to include in 
the analysis: (1) the private interests that are to be affected by the official administrative action; (2) the risk of an erroneous 
deprivation of the interest through the procedures that are used--and the value, if any, of additional or substitute safeguards; 
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and (3) the government interest involved, including the costs that additional or substitute procedural requirements would 
entail.127 
  
The first prong of Mathews, the interest implicated by the AEDPA, is noted as its purported purpose: to “deter terrorism, 
provide justice for victims, (and to) provide for an effective *1406 death penalty.”128 Yet this must be juxtaposed against the 
liberty interest afforded legal aliens--or the freedom from a deportation order issued at an unjust or infirm procedure. This 
interest has been deemed “of the highest order in the realm of individual rights.”129 In light of the severe consequence of an 
irreversible final order of deportation, the procedures implicating this right must be independently scrutinized.130 Moreover, 
the conclusion that a possible deprivation of liberty interest necessitates impartial review finds further support in the Supreme 
Court’s implication that the constitutional standard applied to deportation proceedings is greater than that necessary for the 
exclusion of aliens.131 
  
Significantly, the Mathews framework permits “review of some unconstitutional rights of sufficient importance.”132 Thus, 
even in the absence of recognizing the implication of a liberty interest pursuant to a deportation order, the requirement of 
independent adjudication remains warranted.133 The Court has stated that while generally it will not interfere upon a finding of 
fact by the executive agency, the judiciary should *1407 intervene upon various claims, where, for example, (1) the finding 
was not supported by the evidence, (2) there was an erroneous application of the law,134 or (3) there was a denial to a fair 
hearing.135 Such claims are precisely those left unprotected by the AEDPA’s mandatory preclusion of judicial review. 
  
The second Mathews factor--the risk of erroneous deprivation of the right--is of great concern,136 and necessitates the 
evaluation of many issues. Among these are: (1) the expertise and experience of the agency with regard to the issue raised; 
(2) the procedural protections provided by the agency; and (3) the degree of bias or “institutional tunnel vision.”137 There is no 
question that the INS possesses both the technical expertise and experience to determine the grounds for deportation of an 
alien. Yet this expertise does not extend to challenges of deportation orders premised upon a constitutional violation.138 The 
agency’s skill in this instance cannot parallel that of Article III review, which is the “traditional and historic means of 
ensuring that a procedure comported with due process.”139 
  
Moreover, the procedural protection of review by the BIA does little to counter this dilemma, as the absence of independent 
adjudication remains. The possibility of legal errors made by the BIA is the exact evil that the judicial review of final *1408 
deportation orders was designed to protect against. The necessity of such review has not gone unnoticed. For example, Chief 
Judge Posner of the Seventh Circuit has stated that, “(t)he proceedings of the Immigration and Naturalization Service are 
notorious for delay, and the opinions rendered by its judicial officers, including the members of the Board of Immigration 
Appeals, often flunk minimum standards of adjudicative rationality.”140 
  
And finally, with reference to the third Mathews factor, the probable value of additional or substitute procedural safeguards, 
which would be akin to the procedures that were in place prior to AEDPA’s enactment, is great. To reinstate circuit court 
review would provide a means by which to ensure that the deportation proceeding comported with the requirements of due 
process. Judicial review would provide the procedural protection necessary to prevent possible impingement of the 
substantive right to liberty. 
  
Viewed from the fiscal perspective, it again appears that pre-AEDPA procedures are more beneficial. The government’s 
interest in enacting the AEDPA was to create a tool by which the government would protect the citizenry from the violence 
perpetrated by acts of terrorism. To this end, the Act authorized a disbursement of one billion dollars over a four year period 
for these counter-terrorism efforts, of which the FBI will receive the largest share.141 Without equivalent resources, 
implementation of the AEDPA’s removal procedures increases the burden placed upon the INS.142 Due to the AEDPA’s 
requirement, the INS is being forced to engage in “wholesale and costly reordering of agency hiring, training, and 
organization, (which) threatens to strain INS detention facilities.”143 In essence, as the INS provides the traditional 
adjudicative functions *1409 mandated by the AEDPA, a larger fiscal and administrative burden is placed upon the agency 
than that which the substitute procedural requirement of Article III review would entail. 
  

IV. Recommendations and Conclusion 

Several circuits have found that the AEDPA does not violate the Constitution by either the summary elimination of judicial 
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review or the aforementioned separation of powers analysis.144 Yet even upon the alternative determination that AEDPA is 
not violative of a lawful resident alien’s due process rights, the statute should be amended as it is unjust in its current form.145 
Section 440(a) is riddled with constitutional questions as to the legitimacy of its scope. Its controversial nature has not gone 
unnoticed, and some commentators have suggested that the bill be revised by Congress.146 
  
Revisions that Congress should consider include reinstating Francis relief for permanent resident aliens. By doing so, the 
conflict between the constitutional rights granted to the legal aliens and the purpose behind the legislation is averted. *1410 
Such action also would eliminate the separation of powers concerns that stem from the AEDPA’s revisions, as the principle 
of the independent adjudicator, safeguarding the liberty interest that is possessed by a lawful resident alien, would be 
reinstated. Providing discretionary relief based upon a balance of the equities will also acknowledge the heightened 
protection granted to the rights of lawful residents, and will be consistent with the current trend of constitutional immigration 
law. 
  
Congress may also consider clearly delineating those offenses that qualify as a crime of moral turpitude, while narrowing the 
definition of acts that constitute an “aggravated felony.” This would insulate legal aliens from broad agency interpretations of 
these terms and may help exclude those aliens who committed petty offenses from the harsh deportation penalty. Finally, 
Congress should articulate a particular time frame of post-conviction lawful behavior and evidence of rehabilitation as 
explicit factors to be weighed by the INS within the deportability equation. 
  
Such legislative amendments would soften the harsh blow which the AEDPA has visited upon legal permanent resident 
aliens. It would also provide a firmer nexus between the deportation of aliens with prior convictions and the goal of the 
legislation--protecting the American citizenry from acts of terrorism. 
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that the alien has spent employed; and (4) evidence of hardship that may occur upon the alien’s deportation. Moreover, there is no 
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